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The drcumgtances which giveriseto this goped aretragic. Flaintiff and
respondent Colleen Kane (Colleen) was severdy injured and her husband John Kane

(John) was killed while they were participantsin aski dinic being conducted by



defendant and gppdlant Nationd Ski Petrol System, Inc. (NSPS). The dinic wasfor
skierswho wanted to become members of alocd voluntary ski patrol. Although with the
benfit of hindsght one can see how arorsin judgment by the dinic indructor led to
Calleen'sinjury and John's degth, the record shows that as amatter of law the Kanes
assumed therisk of those erors. Accordingly we must reverse the judgment entered in
favor of Colleen and her two children, plaintiffs and respondents Darren Kane and Shawn
Kane, and indruct thetrid court to enter ajudgment in favor of NSPS.
FACTUAL SUMMARY

Prior to the 1994-1995 ski season, John and Colleen each hed gpproximeatdy 30
years of experience skiing. At thet point they skied regularly a the Bear Mountain ki
resort in the Sen Bernardino Mountains. At the beginning of the 1994-1995 ski season
both Kanes decided to become volunteer members of the Bear Mountain ski petrol. On
weekends and holidays Bear Mountain rdlies primarily on valunteer members of its ki
petrol.

Bear Mountain requires that near the end of a season of training progpective

members of itsski patrol pass a series of tests which demondrate their skiing skills

NSPS conducts those tests for Bear Mountain. 1
To becomea"basc paraller” under NSPS dandards a skier mugt demondrate thet
he or sheisadeto ki the most advanced dope a the areawhere he or hewill patrol ina

"drong competent manner”" and thet he or she can "proficently” ki dl theterrain @ the

1 Bear Mountain aso acocepts the credentids of other ski patrol organizations.



areg, under dl snow and weether conditions. Ski patrol candidates mugt dso be dbleto
successfully tow arescue toboggan. If aski patrol candidate is unable to meet these
criteriathe candidate may continue training, eect to participate asafird ad volunteer a
the bottom of the ski dope, or decide not to become amember of the ski patral.

Inthe early part of the 1994-1995 ki season both of the Kaneswere given an "on
the hill" evauation in which they successfully demonstrated they were sufficiently
accomplished skiersto participate as candidate members of the ski petrol. After
completing the on the hill evauation the Kanes each executed two documents by which
they expresdy assumed therisk of injury and rdleased Bear Mountain and it agents from
lishility.

For gpproximatdly 10 weekends that winter the Kanes patrolled as candidete
members of the Bear Mountain voluntary ski patrol and participated in skiing skills
dinicsoffered by NSPS. When they were skiing as candidate members of the ski patral,
they asssted experienced ski patrollers on trails on eech of Bear Mountain's three dopes:
Goldmine Pegk, Siver Mountain and Bear Pegk.

On the morning of January 14, 1995, the Kanes decided to teke askiing kills
dinic offered by NSPS and led by Lary Stone, an NSPSindructor. The god of the
cinic wasto permit ski patrol candidatesto practice ther basc skiing skillsas
preparation for working with loaded and unloaded rescue toboggans. In addition to the
Kanes, two other ski patral candidates participated in the dinic.

Commencding a gpproximatey 9:00 am., Stone, who had skied with the Kanes

previoudy, took the dinic fird to the tralls on Goldmine Mountain and then to the trails



on Siver Mountain. On these trails the Kanes and the other dinic participants reviewed
basic skiing maneuvers, uch as edge contral.

At gpproximatdy 11:00 am., Stone took the dinic to the Geronimo Trall on Bear
Peak. Bear Peak isthe highest mountain & Bear Mountain and the Geronimo Trall isthe
mod difficult trall & theresort. The operators of Bear Mountain gave the Geronimo Trall
arating of two black diamonds, which sgnifiesthe operators determingtion thet skiers
need to "use extra caution” when skiing on thet trail.

After leaving the ki lift a the top of Bear Pesk, Sione led the dinic toward the
ungroomed eastern portion of the Geronimo Trall. The eagtern portion of the Geronimo
Tral runs adjacent to a canyon known as Bow Canyon. Stone asked the participantsiif
they wanted to ki to a portion of the trail which was spotted with trees, rocks and
sumps. At that paint the ungroomed portion of thetraill wasicey. According to Colleen,
adl the partidpantsin the dinic were rd uctant to go through the area suggested by Stone;
Stone responded to ther rluctance by asking the participants what would they do "if
there were a kier over the 9de?" Stone then successfully led the participants through the
aeawith the obdades At tha point Colleen turned to her husband and said 1 Hlill don't
like where we [are];" according to Colleen, her husband nodded in agresmentt.

Stone then skied down the Seep icy dope the dinic had reached and indructed his
sudentsto follow him. Stone wanted the participants to use short radius turns and
demondrate their edge control techniques on the ungroomed portion of thetrail. Colleen
and one of the other participants skied down the dopeto Stone. After sopping, Colleen

tumed, looked up the dope and saw her hushand diding down the hill, feet firgt, without



hisskisor poles Apparently John hed fdlen when one of hisskislog its"edge’ onthe
icy surface. John continued diding down the hill and went over the edge of Geronimo
Trall, into Bow Canyon and out of the Sght of Stone and Collean.

Calleen turned to Stone and told him that John went over thesde. Colleen then
told Stone that she thought they should go and seeiif John wasdl right. Stone did not
respond to Colleen's satement and she cond uded Stone was not going to teke any action;
she then skied on her own toward the areawhere her husband hed gone into Bow
Canyon. Colleen dsofell onthe dope and logt her skisand poles; she started diding
down the hill and she too went over the 9de of thetrall and into Bow Canyon.

Stone and other rescuers were able to ki to the edge of thetrail, get to the bottom
of the canyon and providefirg aid to the Kanes. Colleen had come to rest underneeth her
hushand. She sudtained a severdy broken right leg; unfortunatdy, John died at the scene.

PROCEDURAL HISTORY

Colleen and her two sons filed awrongful deeth and persond injury complaint
agangt Ber Mountain and NSPS. They dleged the resort and NSPS hed acted
recklesdy in conducting the skiing skillsdinic.

Prior to trid the Kanes reached a settlement with the operators of Bear Mountain.
At trid the NSPS assarted the Kanes dams were barred both the doctrine of assumption
of therisk and by the rdeases Coalleen and John had sgned when they became candidate
members of the Bear Mountain ski patrol. The case wastried without ajury. Following
the dose of the Kanes case, NSPS moved for ajudgment initsfavor under the provisons

of Code of Civil Procedure section 631.8. Thetrid court denied the motion and



following presentation of the defense case, thetrid court found in favor inthe Kanes. In
paticular, reying on an expert offered by the Kanes, thetrid court found thet given the
conditions which existed, Stone had acted recklesdy in asking the Kanesto ki interrain
and under condiitions they were not sufficiently skilled to sfdy negatiate. Thetrid court
found the rdeases did nat protect NSPS from lighility with respect to the dinicsit
conducted and thet even if they did benefit NSPS, the releases did not cover reckless
conduct.

Thetrid court awarded the Kanes atotal of $1 million in wrongful desth damages
and Colleen an additiona $400,000 for her persond injuries and attendant emationdl
distress

NSPSfiled atimely notice of apped.

DISCUSSION
I

Inthe end thetrid court'sjudgment depends upon the vdlidity of itsfinding of
recklessness. Thetrid court's recklessnessfinding is critical here because our Supreme
Court has found thet participantsin energetic sports activities assume the risk inherent in
such adtivities and may not hold other participants lidble for injuriesthey may suffer asa
result of aco-particpant'ssmple cadessness. (Knight v. Jewett (1992) 3 Cd.4th 296,
318-319)) Even acogpting thetrid court'sfinding that dinic indruction was not covered
by the rd eases the Kanes signed, in the alxsence of recklessness or other conduct which
increasad the inherent risk involved in the dinic, the Kanes daimsagaing NSPS are

barred by the doctrine of assumption of therisk. (Seeid. at pp. 318-320; Lupash v. City



of Seal Beach (1999) 75 Ca.App.4th 1428, 1440; Aarisv. Las Virgenes Unified School
Dist. (1998) 64 Cal.App.4th 1112, 1119-1120; Allan v. Show Summit, Inc. (1996) 51
Cd.App.4th 1358, 1369; Bushndl v. Japanese-American Religious & Cultural Center
(1996) 43 Cd.App.4th 525, 532.) Thuswe mug firs condder thetrid court'sfinding
Stone acted reckledy.

Our review of thetrid court's recklessnessfinding isdridly limited: "Whena
trid court'sfactud determination is attacked on the ground thet there is no subgtantid
evidenceto sudain it, the power of an gopdlae court begins and ends with the
determination as to whether, on the entire record, thereis subgtantid evidence,
contradicted or uncontradicted, which will support the determination, and when two or
more inferences can reasonably be deduced from the facts areviewing court iswithout
power to subdtitute its deductions for those of thetrid court. |f such substantial evidence
be found, it is of no consequence that the trial court believing other evidence, or drawing
other reasonable inferences, might have reached a contrary conclusion. [Citations]"
(Bowersv. Bernards (1984) 150 Ca.App.3d 870, 873-874; see dso People v. Johnson
(1980) 26 Cdl.3d 557, 576-577.)

[l

"The courts have conduded that vigorous participationiin . . . porting events
likdy would be chilled if legd liability were to beimposed on aparticdpant on the besis
of hisor her ordinary cardless conduct. The cases have recognized that, in such asport,
even when a paticipant's conduct violates arule of the game and may subject the violator

to internd sanctions prescribed by the sport itsdlf, impostion of legal liability for such



conduct might well dter fundamentdly the neture of the sport by deterring participants

from vigoroudy engaging in adtivity thet fals doseto, but on the permissble sdedf, a
prescribed rule” (Knight v. Jewett, supra, 3 Ca.4th a pp. 318-319.) Liability may be
impasad on another participant in agporting activity only when the participant

intentiondly injured ancther player or engaged in conduct which was 0 'reckless asto

be totally outside the range of the ordinary activity involved in the sport." (Id. a p. 320,
itdics added.)

In Knight v. Jewett, the plantiff wasinjured in touch footbal game when the
defendant gepped on her hand and severdy injuring her little finger. Because of
continuing pain and the plaintiff's failure to ever fully recover movemert, the finger was
amputated. 1n resding the defendant's mation for summeary judgment, the plaintiff
submitted her own dedaration and the declaration of ancther participant in which they
dated that only moments before injuring plaintiff defendant had been asked "not to play
S0 rough,” that he ran into the plaintiff from behind, knocked her down, sepped on her
hend and continued running until he hed tagged and knocked down the ball carrier. In
rgecting the plaintiff's contention thet these dedarations were sufficient to establish
recklessness, the court in Knight stated “the conduct dleged in those dedaraionsis not
even dosgy comparable to the kind of conduct -- conduct so reckless asto be totaly
outsde the range of the ordinary activity involved in the port -- thet isaprerequiste to
the impogtion of legd lidhility upon apatidpant in suchasport.” (Knight v. Jewett,

supra, 3 Cd.App.4th at pp. 320-321.)



In the course of its discussion of the doctrine of assumption of risk, the court in
Knight v. Jewett was careful to point out thet in any sporting activity there are riskswhich
participants do not assume. "Although defendants generdly have no legd duty to
eiminate (or protect a plantiff agang) risksinherent in the port itsdf, it iswel
esteblished that defendants generdly do have aduty to use due care not to increese the
risksto a paticipant over and above those inherent in the sport. Thus, dthough a ki
resort has no duty to remove moguls from aski run, it dearly does have duty to use due
care to maintain its towropesin a safe, working condition S0 as not to expose skiersto an
increased risk of harm. The cases establish that the latter type of risk, posed by aski
resort's negligence, dearly isnot arisk (inherent in the port) thet is assumed by a
paticpant.” (Knight v. Jewett, supra, 3 Cd.4th a pp. 315-316.)

Thereasoning st forth in Knight v. Jewett has been repeatedly used to shidd
sports ingructors and coaches from liahility. (See Lupash v. City of Seal Beach, supra,
75 Cd . App.4th a p. 1440 [no recklessness and hence no liability for ingtructor who
encouraged emationdly upset sSvimmer to participate in rday race in which svimmer
was rendered quedriplegic]; Aarisv. Las Virgenes Unified School Dist., supra, 64
Cd.App.4th at pp. 1119-1120 [same result for coach who encouraged cheerleadersto
attempt difficult and hezardous maneuver]; Allan v. Show Summit, Inc., supra, 51
Cd.App.4th at p. 1369 [same result for ki indructor who encouraged novice skier to
leave beginner's dope and try top of the mountain where novice suffered herniated disc);
Bushnd| v. Japanese-American Religious & Cultural Center, supra, 43 Cd.App.4th & p.

532 [same reault for martid artsingructor who increassed spesd of maneuver causng



sudent'sbroken leg].) Therationde which immunized these indructors from lighility
wasinitidly and mod fully aticulated in Bushnell v. Japanese-American Rdligious &
Cultural Center: "The quedion, asdways, iswhether the impasition of lighility would
chill vigorous participation in the activity. To indruct isto chdlenge, and the very nature
of chdlengeisthet it will not dwaysbemet. It isnot unressonable to require a plaintff
who has chosen to beingructed in a particular activity to bear the risk thet he or she will
not be able to meet the challenges posed by the indructor, & least in the absence of
intentional misconduct or recklessness on the part of the indructor. Any other rule would
disoourage indructors from asking their sudents to do anything more then they have
donein the padt, would therefore have a chilling effect on ingruction, and thuswould
have a negative impact on the very purpose for seeking indruction: megtering the
adivity." (Id. a p. 534.)

The cases which have found sportsingructors and coachesligble for injury to their
sudents have done so where the record demondtrated thet the defendant instructors hed
increased the risk over and above those inherent in the sport. (Seeeg. Wattenbarger v.
Cincinnati Reds, Inc. (1994) 28 Cd.App.4th 746, 750 [no assumption of the risk where
17-year-adld pitcher dlowed to continue pitching during tryout after he reported hearing
"pop" inhisarm and feding pain]; Tan v. Goddard (1993) 13 Ca.App.4th 1528, 1535
1536 [no assumption of risk where Sudent jockey told to ride lame horse in the wrong
direction on aparticularly rocky track]; Galardi v. Seahorse Riding Club (1993) 16

Cd.App.4th 817, 823-824 [competitive equestrian did not assume risk of injury causd

10



when indructor placed fences a unsafe heights and intervals and told sudent to ride
coursein reverse direction).)

The cases halding indructors liable are conggent with Knight v. Jewett inthet in
those cases the indructors conduct was andogous to the example of the defective rope
tow discussed in Knight v. Jewett, supra, 3 Cd.App.4th a page 316. (SeeTanv.
Goddard, supra, 13 Cd.App.4th at pp. 1535-1536.) Asthecourt in Bushndll v.
Japanese-American Rdligious & Cultural Center, supra, 43 Cd.App.4th a page 533
explained in discussing thehalding in Tan v. Goddard: "Falling to provide afit animd
and asdfe track increesed the risk to the plaintiff beyond thet inherent in the activity and
lighility might attach for reguiring the plaintiff to teke on theincressed risk. To look &
the Stuation another way, requiring the defendant to provide a safe horse and track could
have no chilling effect on the activity itsdf, nor would it interfere with the ability of the
indructor to teach the sudent new or better skills"

v

In light of the foregoing prindiples thetrid court's finding of recklessness cannot
be susained. In conduding Stone had acted recklessly, thetrid court rdied exdusvdy
on the tetimony of the Kanes skiing expert, who found theat in 12 respects Stone hed
acted improperly.2 The principdl difficuity with the expert's ariticiams of Stone's conduct

Isthat each of them isno maore then aariticdam of Sones assessmant of the difficulty of

2 Assummarized by thetrid court, the expert found: "One the indructor failed to
provide a safe environment for the dass.
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the terrain, the rdative kill of the Kanes and the hazard crested by Bow Canyon. In

"Two, theingructor used the follow me technique, which should not be used in
dfficult terrain; rather, the 'cal down’” method should have been used.

"Threg, the follow me method should not be used when students need to meke
decisonson thar own.

"Four, candidates should not use short rediusturnsto get to ahypotheticadly
inured pason inthisarea

"Fve, asudent should never be asked to go in an areauncomfortable to them
when new traning isinvolved. The new training should be on familiar teritory until the
sudents are comfortable, and then atempted on new territory.

"3x, theindructor falled to redize thet the frudration of difficult terrain interferes
with learning, and thet frustrated studentsin difficult terrain often cannot perform to their
own previoudy demondrated levd of aaility.

"Seven, what Indructor Stone did was nat in harmony with snow condiitions,
terrain, the cgpability or desres of his Sudents.

"Eight, one should never ki arun of questionable safety.

"Nine, the sudent should have rested and ‘recharged,’ and the group should ki &t
the levd of the most exhaugted skier, thet isto say, the weekest link.

"Ten, theindructor should inggt on alot of rest for gudents, and day in touch
with thar fedings, and in this case, should have suggested that maybe they would try it
another day.

"Heven, dl of thisshould be viewed in light of the fact thet it's agreed that Sudent
will rlegate some persond respongihility to aski indructor dueto hisor her skiing
experience, and the indructor must be aware of thisand be very careful to have
knowledge of the run and of the students kill levels, because sudents do defer to
indructorsin away not goplicable in unsupervised free skiing.

"Twedve, thiswas the wrong exerdise d ther dage of training. Whiletherewasa
dioute asto the levd a which they skied, the Court finds, from the evidence and the
various peoples opinions, that they were average skiers, not expert or advanced experts,
as contended by the defense. And whileitsametter of credibility, the Court findsin
favor of the plaintiff on thet issue

"Mr. Penniman's expert opinion, basad on these 12 reasons, was that Mr. Stone,
the ingtructor, should have assessed the Stuation, recognized the dangers, evduated the
atitude, ills, conditioning and exhaudtion of his gudents, then used the ski down
method and reassessad the mountain. When they ressted hisinvitation, he should have
redized that they weretired and not recharged, and that the ski line he proposed could
reult inasmple fdl with an uncontrollable dide into an areawhere there are hazards
thet will inevitably be hit, and that taking them in an areawhere an uncontrollable dide
will teke you off adiff isirrespongble and is definitdy reckless”

12



hindsght it is of course easy to acogpt each of the expart's aitidams. Planly, Stone did
not properly assess the ahility and samina of the Kanes or the fatd hazard posed by Bow
Canyon.

In a case where only negligence must be shown, Stone's faulty assessment of the
ovedl gtuaion ogpinion would suffice. Here however it will not. (Lupash v. City of Seal
Beach, supra, 75 Cd.App.4th a p. 1440; Aarisv. Las Virgenes Unified School Digt.,
Supra, 64 Ca.App.4th a pp. 1119-1120; Allan v. Show Summit, Inc., supra, 51
Cd.App.4th at p. 1369; Bushndl v. Japanese-American Religious & Cultural Center,
supra, 43 Ca.App.4th a p. 532.) Fdling and thereby being injured or even killed are
inherent dangers of kiing. (See Allan v. Show Summit, Inc., supra, 51 Cd.App.4th a p.
1367.) Were operaors of ski resorts required to entirdy diminete the danger of fdlingin
difficult terrain, "the progpect of lidhility would effectively terminate the business of ki
resort operation.” (Ibid.) Thoserisksare needlessto say, dso inherent in attempting to
improve ones skiing skillsto such alevd that one can take respongbility for other
injured kiers. Thus, as we have noted the Kanes were required to show that Stone's
conduct took them beyond the risks inherent in attemypting to improve thar own skiing
ills. (SeeKnight v. Jewett, supra, 3 Cd .4th at pp. 320-321.)

Inthisfactual context, an indructor's assessment erors -- ther in meking the
necessaily subjective judgment of skill leve or the equaly subjective judgment about
the difficulty of conditions-- arein no way "outdde the range of ordinary activity
involved inthe sport.” (Knight v. Jewett, supra, 3 Cd.4th a p. 321.) Indructors must of

necessity make such judgmentsin order to sufficiently chalenge skiers so thet they will

13



in fact improve ther skills. (See Bushnell v. Japanese-American Rdligious & Cultural
Center, supra, 43 Cd.App.4th a p. 534.) Moreover, the consequence of holding a ki
petrol ingructor ligble for such errorswould be cdamitous. If aski petrol indructor's
assesament of skill and conditions will support lidhility, we are & aloss asto what
organization or person would or could take on the responghility of training skiersto
rescue other skiers. Because the ability to second-guess an indructor's assessment is
essentialy limitless, 50 too would an indructor'slighility belimitless Thelikely absence
of acompetent ski patral would in turn endanger every kier.

Because the facts presented by the Kanes did not show recklessness or other
conduct outdde the inherent risk of training to be a ski patrol member, thetrid court
should have granted NSPSs mation for judgmentt.

Judgment reversad with ingructions to enter judgment in favor NSPS. Codsare

awarded to gppellant.

BENKE, J.

WE CONCUR: KREMER, P. J.

HUFFMAN, J.
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